DRAFT

Zoning Board of Appeals

August 21, 2007

Central Fire Station

Members Present:  John Devereux, Robert Doucette, Terri Linnell, and Lawrence Sawyer - Chair

Staff Present:  Elwin Thorpe, CEO and Sandy Fredricks, Secretary

Applicants Present:  Dan Davidson, Edie Davidson; John Littlefield; Dana Towle for Peter Towle

Public Present:  See attached sign-in sheet

7:00 PM 

Larry Sawyer calls the Meeting of the Zoning Board of Appeals to order.

Agenda:

Larry states there are four items on the agenda this evening in addition to the approval of Minutes.  Item # 5, Matthew Peterson, will not be heard as the applicant has requested to be removed from this evening’s agenda.  We have two general variances, one for reduction of side and front setback requirements and the other for reduction of rear setback requirements.  We also have one Administrative Appeal variance on the agenda requesting rescission of the Code Enforcement Officer’s order for removal of the mobile food trailer from property located at Thompson Lake Marina and application for a General Variance to permit the mobile food trailer on property located at Thompson Lake Marina.
Chairman Sawyer reads the following statement for the record:

General Information for Applicants and the Audience

1. Please recognize the chair for all questions or information.

2. Please introduce yourself before speaking.

3. All applicants will receive a written Notice of Decision within 7 days of this meeting.  Applicant has 45 days to appeal to Superior Court.

4. Applicants may stay for the Decisions but cannot in any way participate in this part of the meeting.

5. If the Decision is approved, the applicant will receive in the mail along with the Notice of Decision, a Certificate of Zoning Variance Approval.  You have 90 days to have this Certificate recorded at the Registry of Deeds.  If you do not meet the 90-day limit, the Decision is automatically void and you cannot appeal for one (1) year.

6. A permit secured by vote of the Zoning Board of Appeals under the provisions of this Ordinance shall expire if the work or change involved is not commenced within one (1) year of the date on which the appeal is granted, and if the work or change is not substantially completed within eighteen (18) months of the date on which such appeal is granted.

Bob moves to approve the June 19, 2007 Minutes as written.

Terri seconds.

Any discussion?  None.

All in favor?  4 yes – 0 no 

Chairman Sawyer states that due to a procedural issue in June and lack of a quorum for the July meeting, he would like to take the first item on the agenda and conduct Evidentiary and then go to Deliberations so as to expedite the matter this evening.

Board will now begin the Evidentiary Portion of the Davidson matter.

Evidentiary
Dan and Edith Davidson have submitted an application for a general variance to permit reduction of the side setback from 25’ to 15’ and reduction of the front setback from 50’ to 26’ to construct a 20’ x 24’ garage on property known as Map 41, Lot 7; 15 Birch Terrace.

Larry asks Dan Davidson if he has anything further to present to the Board in connection with their application.  Dan states when they learned about the necessity for the road setback, they submitted a revised drawing, which he believes the Board has reviewed.  He continues, he can provide documentation from his surgeon regarding problems for snow removal and asking for possible reduction to 16’ although the drawing shows 26’.

Larry asks if anyone from the public wishes to speak regarding this application.  No one wishes to speak and the Board continues.

Deliberation

Larry states that he is reluctant to go from 50’ to 16’ and asks the other Board members where they stand on this issue.

Terri states she feels that allowing reduction to 16’ is a little excessive.

John states the information provided was for reduction to 26’ and he was prepared to vote in favor of that.

Bob asks Elwin if the 26’ interferes with the leach field.  Elwin states he lees that the 20’ would be fine as it would move it back a bit further from the leach field and at 26’ it would be very close.  Elwin continues that this is a little dead-end road with only four (4) houses past the applicants’.

Larry moves to grant the request for reduction of the side setback from 25’ to 15’ and grant a front setback reduction from 50’ to 20’.

Bob seconds.

Any discussion?  None.

All in favor?  4 yes – 0 no

EVIDENTIARY

Application of John Littlefield, property known as Map 49, Lot 23 located at 340 Heath Road.  Request to rescind the Code Enforcement Officer’s order for removal of the mobile food trailer from property located at Thompson Lake Marina and allow a General Variance to permit the mobile food trailer on property located at Thompson Lake Marina.

Larry asks Mr. Littlefield to explain what this application is about.  John Littlefield begins by providing background information regarding the food trailer.  He states in the Fall of 2005 he met with Elwin to ask if was okay to construct a mobile food trailer to be used at the marina; and Elwin approved it at that time.  The response to the trailer has been overwhelmingly positive.  A complaint from one neighbor to remove the trailer has precipitated this application.  The State DEP does not require the trailer to be removed.  In 2005, the Town’s attorney advised there was nothing to prohibit the food trailer.  John states he constructed the food trailer, put in picnic tables and made a dining area.  The food trailer is licensed by the State of Maine as a mobile eating-place.

John continues, in April of this year, a complaint from a neighbor resulted in the request to remove the food trailer.  This same neighbor has previously complained about other legal, conforming changes at the Marina in the past, such as a gas tank upgrade that was done and the location of a well for my house, which was approved by the Town.  He has stated he prefers the marina  to be as it was when he was a boy and that he would prefer the marina not be in operation.  Every effort has been made to make the food trailer fit in with the existing building and have minimum visual impact.  Again, feedback has been overwhelmingly possible.  He wanted to make sure everyone was in as much agreement as he thought.  He and his son went around the immediate neighborhood and provided information and a petition supporting the marina to the Board.  

At this time, John hands the Board copies of 110 additional signatures to support the food trailer at the marina.

John continues, Thompson Lake Marina takes pride in the services it provides to the community.  We maintain a boat ramp, provide parking areas and toilet facilities.  We put buoys out showing no wake zones and navigational hazards.  We believe the picnic area further enhances those services.  We do agree with the neighbor who complained; we would like to preserve the feel of the old marina; we think that is what makes Thompson Lake Marina special and that is why people come to it.  We ask the Town of Casco to allow the food trailer to remain in place as originally agreed to by Elwin.

Larry asks John, when he received the original approval, or rather what he believed was approval from the Town, weren’t there restrictions on Elwin’s approval?  Wasn’t the trailer supposed to be temporary?  John states that it is moveable; he moved it in with his truck.  Larry states it wasn’t moved last winter; wasn’t that a requirement.  John states he didn’t realize that it was a requirement; he only believed it had to be mobile.  He states it was easier to leave it there.  Larry states that if you have a structure, even if it is on wheels, if it isn’t moved, then it is a permanent structure.  John states he would have been happy to move it if someone had asked.

John Devereux refers to the letter dated June 21, 2007 from Mike Morse of the Maine DEP to Mr. Littlefield, stating in the fourth paragraph is reads “While the Department previously stated that the structure must be removed from the property, if the Town now concludes that it had in fact granted verbal permission to you to construct the structure and locate it at the marina the Department will cease its pursuit of the structure’s removal by the Town under shoreland zoning regulations.  We would take issue with the Town for its improper decision, but would not penalize you for their error.  The Department cannot possibly provide an opinion whether the Town granted such permission, rather we are simply willing to allow it to remain under shoreland zoning regulations if the Town agrees that it had allowed the structure.  If, however, the Town concludes that it had not granted permission then we will continue to work with the Town to require the structure to be permanently removed.”  He asks if someone could provide an explanation of what this means to the Town.

Larry states his interpretation is that DEP feels this structure should not have been allowed and will defer to the Town, and therefore, to this Board, and will not initiate proceedings and will support the Town in its decision if they allow it to exist and under what conditions.  

Elwin states he spoke with Mike Morse after this letter was written.  He feels that what has been left out of this is that when he spoke to John he believed that if the unit was on wheels and was mobile it would be allowed.  Elwin continues that the believed the food trailer was a seasonal structure and it had to be moved out in the Fall and put back in the Spring.  That did not happen and after receiving the letter from Mike Morse dated May 1, 2007 he wrote a letter to Mr. Littlefield requesting it be taken off the property permanently as it was not followed up with the agreement that he believed they had.

Bob asks how the electricity to the food trailer is connected.  John states it is wired into the house.  Bob asks if it can be disconnected seasonally.  John states it can.  Bob asks if there is water to the food trailer as well.  John informs there is; there is a sink and a catch basin that goes into his septic.

Larry asks Elwin if he can point him to an area of the Shoreland zoning which would allow the temporary structure in the shoreland zone.  Elwin states he didn’t think it would be any different than parking anything in the shoreland zone.  While the food trailer didn’t have a license on it, it could have so it was the same as parking any licensed vehicle in shoreland, and that is why he gave verbal approval to Mr. Littlefield for the food trailer for the summer months.

Larry asks Elwin if he has any problem with this structure being in the shoreland zone from Memorial Day through the end of September.  Elwin states he does not see a problem with it being there for a few months in the summer; the business conducted out of it has been conducted out of the store there previously.  Elwin states he does believe this should be seasonal and removed in the Fall; he doesn’t feel it should be left there year round.

Larry asks if anyone has done any measurements of exactly how close this trailer is to the water.  Bob states it is also close to the road.  John Littlefield states it is fairly common for people to park in front of the trailer and still be out of the road.

Bob states that in September 2005 John Littlefield stated that the food trailer would have to be removed for the winter months as that area was used for dock storage.  John states it was easier to leave it there as they found another way to store the docks; he didn’t realize that moving the trailer was a requirement.

John Devereux states that the issue of the distance from the water and road is a concern.  He continues, we are sitting here, as a group, to make judgment and as was the case of the gentleman before, the measurement was critical.  Not to drag this on, he states he has sympathy for Mr. Littlefield, but to get measurements of how far it is from the road and how far it is from the water is critical.

John Littlefield states the way he looks at it, the area where this is, for 8 previous years was used for used boat sales.  So this area was used for commercial use for the past say 10 years, and maybe it was too close to the road then too.  Bob states that when the used boat sales were taking place there was no building there.  John Devereux states when people place boats for sale in Naples on Route 11, they place them too close to the road, but this is a commercial venture, so he feels the measurements are more critical.

Larry opens the meeting up to the public for discussion.

Geoffrey Welsh addresses the Board stating he is the attorney for Raymond Frechette.  He hands out a packet of material to the Board at this time.  He begins by stating he understands Mr. Littlefield is a small businessman, who purchased the marina a few years ago and the zoning ordinance was in place at that time.  Mr. Frechette is not interested in shutting down the marina, however, he is interested in this particular issue.  This particular snack bar, as Mr. Littlefield stated to this Board, is hard-wired and connected to water; it is not a temporary structure; it conforms to the definition of a “structure”.  The marina, if you look at the definition in Article II, it does not say anything about food service.  Mr. Littlefield had the opportunity to apply to the Planning Board or formally apply to Elwin Thorpe, the Code Enforcement Officer to permit the food trailer.

Geoff continues that he was not around, nor was Mr. Frechette around, when Mr. Littlefield and Elwin Thorpe discussed the structure.  It seems there are some discrepancies in whether this was a seasonal/temporary structure.  We have heard testimony this evening that indicate it is either temporary permanently or permanently temporary; meaning it really isn’t temporary; it is there.  Elwin’s letter of May 24th is copied to the Town’s attorney, and certainly he is not privy to what Mr. Thorpe and the Town Attorney discussed, it is a fair inference that the two of them must have discussed it ahead of time and Mr. Thorpe’s decision to require Mr. Littlefield to remove the structure, certainly the Town Attorney must have been aware of this, otherwise Mr. Thorpe would not have copied her on a wrong opinion.  The test under the case law is a reasonable return not maximum return under the Rowe case, which is cited.  Certainly, Mr. Littlefield has, presumably a reasonable return without that structure.  Additionally, under the Sargent and Courbron cases that have been provided, that Mr. Littlefield, in good faith, might have relied on what Mr. Thorpe told him, is not determinative.  In fact, Justice Gorman, in the Courbron decision specifically said if there is no formal authorization in the Town code for an oral curbside opinion by the Code Enforcement Officer and that curbside advice is wrong, it is unreasonable.  There was a written permitting process in place and Mr. Littlefield, for whatever reason, chose to forego that.  Again, Mr. Frechette is not interested in seeing the marina closed down, he simply wants the structure removed and is asking the Board to comply with the Zoning Ordinance, which this Town adopted.

Raymond Frechette introduces himself to the Board, hands out additional information for consideration and apologized to Mr. Littlefield for not having a copy for him; however, will make one available to him.

Larry asks Mr. Frechette if his home is directly across the street from the marina.  Mr. Frechette states he is across the water from it. 

Mr. Frechette continues by giving some background of the marina, stating Gus Poulin was the originator of the operation, selling bait, renting boats and selling a few gallons of gas.  The marina developed over the years and the Town adopted the Zoning Ordinance over this time.

Ray goes on to explain that as Ed Leonard was leaving and John Littlefield took over, Ed Leonard was in the process of signing an Agreement with the Town that they may have done some things wrong, but the future owners won’t.  He goes on, when Mr. Littlefield put the food trailer in, he spoke with him regarding the structure during which conversation Mr. Littlefield stated that it was a trailer and would be moved.  Ray states that this trailer is a commercial structure and wastewater is going into the residential septic system.  Larry states the property is being used as a marina and asks if the wastewater from the marina is also going into the same septic system.  Ray states he doesn’t know that, but when Mr. Welch researched the application for the septic system, it was for a residential septic.  He continues, the structure is a trailer in that it is on wheels and has a front pulling hook up, but it has no lights, it has no provision for a license plate; it may not even have brakes or pass a safety inspection if it had to be licensed and used on the road.

Larry asks John Littlefield if the trailer has been registered.  John states it had been at one time, but currently it is not; and he adds that he used the frame from a mobile home to build the food trailer.  John explains, this was a 44’, double axle mobile home; he cut it in half, so the frame is engineered to carry twice the load it has on it. 

Ray next states that gas fumes come across when the tank is being filled; these fumes could also enter the food trailer.  He also is concerned about if John Littlefield or future owners decided to expand and start frying foods and so on those odors would also come across.  Ray further states he used to own a building next to a bakery and renters thought smelling the bread the first day was okay, but a week or two later was different.  He continues, another problem you have here, is it ADA compliant?  The area is crushed rock; it would be difficult to access with a wheelchair.  Is there a sanitation facility for the physically challenged?  Article 52-17 of our Codes, you are supposed to provide off-street parking for delivery vehicles.  This is a new structure, it should meet these standards; there are no parking areas for delivery vehicles.  The parking requirements in the Code calls for one parking space for each three seats.  There are 8 picnic tables each seating 6 and there is one older one seating 4, which would equal over 17 new parking spaces in this instance.  Also, you must have parking for employees.  These spaces have to be within 300’ of the principle building and must be 200 sq. ft. each and no parking space shall be for more than one use.

He next addresses the issue of distance from the lake.  If you read the letter you referred to earlier, it is Exhibit 3 in my submission to you, it states he would still have to move it so it meets the 75’ setback from the water.  Further, the setback from Heath Road is 50’, and we have almost certainly determined it is not 50’ from the road.  Please consider, the marina is permitted to be there, but it is not legal today, but it was there when the zones changed.  Generally, when an entity is non-conforming it is allowed to continue any part of its operation until it no longer uses that particular function.  Maybe at one time food was served there, but on the website Ed Leonard used to list the marina for sale it stated no restaurant was available.  He states he just hates to see this going on that it is easier to get forgiveness rather than to ask permission.  Be it a building on wheels or built on cement, the process was there to get approval.

Anne Miller states the background of the marina is incorrect.  In the document we received in the mail, this neighbor states he would to live the way it was 50 years ago.  We were there when Gus Poulin was there and I can tell you right off the bat it was not 50 years ago, because Mr. Frechette was sold his property in 1961 and we bought in 1962.  We have seen the marina grow and we are very disappointed at how it has grown.  She continues that they feel sorry for Mr. Littlefield; she feels he was sold a bill of goods when he bought the marina, but they have had to deal with illegal matters all along as the previous owners built onto the marina without asking any of the neighbors and had also cut trees they shouldn’t have.  Anne continues, they weren’t notified when the trailer was being built; the docks have about 80 boats now.  Also, she has no objection to them selling food, i.e. pizza and ice cream, the previous two owners did that out of the snack bar, they didn’t require additional buildings.  She states she doesn’t understand why they need an additional, huge building to sell pizza and ice cream and when is it going to stop.  We can’t stop progress; progress is a part of life, but there has to be some stop to this expansion.  Lastly, it is the principle of it.  She agrees with John Devereux that it should be accurately measured and come back before the Board.

Larry asks John Littlefield to describe where the selling of food was taking place when he bought the marina.  John Littlefield states there was novelties case selling “Ben & Jerry’s” and Popsicles; the pizzas were frozen and cooked.  Larry asks what the approximate measurements of this space were.  John Littlefield states the entire space was about 12’ x 24’.  Larry asks if there was a separate area for selling the ice cream and pizzas.  John Littlefield states there was not, there were only a freezer and an ice cream case.

Myles Howard states he lives next door to Ray Frechette and across from Anne Miller.  He states he has no problem with the marina.  He continues it is nice to see people and people enjoying themselves.  Further, Myles states that people don’t have to park in the street; the boats come in on the docks and get ice cream.  He states that these people are not thinking about the poor guy in business and people enjoying themselves.

John Carrigan states he has been on Thompson Lake for 31 years and he thinks he speaks for the huge number of people who utilize really the only available service at that end of the lake; the next available service are in Otisfield and it certainly doesn’t offer what Thompson Lake Marina does.  He continues, he lives a stones throw from the marina and he is a very meticulous person; his home is beautiful, lawns are well kept beautiful, etc. and there is nothing that is aesthetically bad about what they have put at the marina.  Further, mobile homes are mobile homes and Mr. Littlefield may have been wrong in not moving it per the verbal agreement; they are providing a greatly needed service to the area.  He continues that only a scrooge-like person would bring a complaint like this and bring some fancy attorney for this.

Larry states there is no need to get personal in the comments; this is a very limited issue for this Board.

Larry asks Mr. Littlefield how many marinas there are on Thompson Lake.  John Littlefield states that depends on the definition of a marina.  Larry states he would like to know how many marinas that can hold 10 boats or over.  John Littlefield states there are two.  Larry asks if Mr. Littlefield is aware of how many establishments where you could get off your boat and get a hotdog or pizza?  Mr. Littlefield states that the Outpost sells food, but he would not call that a marina.

Dianne Leonard states she is the former owner of the marina and all the time she and her husband owned the marina they had been dragged before this Board or some other process for something they had supposedly done wrong.  

She continues they always tried to maintain a great marina far the people, a decent place to bring children.  We can go to the marina any day of the week and see families we haven’t seen in two years and they will say that they miss us.  She also continues that this is not that the Littlefields are not doing a great job; they are, but we grew that marina for 10 years.  There are babies that were 10 years old when we left.

Dianne states she has waited 10 years to say this; one day she was at the marina waiting on people and Mr. Frechette’s grandchildren came in and said they cannot come here any more.  She asked why they can’t come and they stated they couldn’t buy anything.  Further she asked why they couldn’t buy anything and they said because Ed is a bad person.  Larry states we are putting a stop to this now; we are not getting personal, as this has nothing to do with this Board.  Dianne states the fact is that this is a good business and a good marina. 

Larry asks if anyone else wishes to be heard.

Rick Cavers states he helps John at the marina and he has lived on the lake for 30 years in Otisfield and coming to Thompson Lake Marina long before John Littlefield owned it.  He continues, Ed Leonard improved the marina for the sake of the community and John Littlefield has continued to take on that role to service the community, and as had become evident, you cannot preplan for what people will ask for.  There is no other place on this lake that provides the services that Thompson Lake Marina does.  People talk about principle, well the principle is that everyone has the right to make a living and do so in a manner that is least intrusive as possible and he believes they have done so.  Rick further states he can disconnect everything and bring the trailer down here in 5 minutes; it is a mobile trailer.

John      (339 Heath Road) would like to talk through the Chair to Mr. Frechette.  Would like to ask Mr. Frechette what his biggest problem is; he is gone 6 months and back for the 6 months the trailer would be there.  Larry explains that Mr. Frechette has several concerns with the marina and the Board can provide him with a copy of Mr. Frechette’s concerns.    Mr. (        ) states that Mr. Frechette is complaining about gas fumes from the trailer, there are no gas fumes from the trailer.  Larry explains that the gas fumes are from the tank and are not an issue before this Board.

Rick Cavers states a lot of people said they would like things as they were 50 years ago.  He continues that he doesn’t believe any of the people who made that statement can say their properties are as they were 50 years ago.

Larry states he is not prepared to make any decision on this matter tonight based on the materials submitted to the Board this evening.  He continues, he would like the Board to send this information to the Town’s attorney for review.

Further, Larry would like John Littlefield, in the next 14 days, to provide a map showing the distance to the water and the other structures and that if we can get the opinion of the attorney within the next 30 days we will be back on the Agenda for September if possible, otherwise it will be moved back to October.

Larry moves to submit the materials received to the Town’s attorney for review and comment; requests Mr. Littlefield provide, within 14 days, a map showing the location of the food trailer from the water and other structures and to have this matter back on the September agenda if possible, otherwise move it back to October.

Bob seconds.

Any discussion?  Sandy informs the Board the filing date for September has passed.  The Board agrees this will be placed on the October 16th agenda.

All in favor?  4 yes – 0 no

Peter C. Towle has submitted an application for a general variance to permit reduction to the rear setback from 25’ to 3’ to the current building setback and

allow construction of a 16’ x 18’ addition on property known as Map 16, Lot

6-2 and also known as 23 Tallwood Road.

Dana Towle introduces himself to the Board and states he is representing his brother, Peter, this evening and provides the Board with additional information regarding this application.

Larry states it appears they are almost doubling the size of the camp, is that true?  Dana states it is.

Bob asks if they have had this matter before the Board previously, as it looks familiar.  Dana states they have not been before the Board prior to this meeting.  Larry states no, but they have had others in this development that were very similar.  Dana states he believes they are the only property not to have already been to this Board to expand.

Larry asks Dana to present the application and information to the Board.  Dana states that his parents and his uncle bought the camp back in 1942.  He is one of 4 children, and in 1962 when his first sister was married, their parents gave each child two weeks time in the summer to utilize the camp with their families.  Due to the growth of the families, about 15 years ago his brother bought this camp to help with the overflow.  Dana states, last year his brother turned 65 and decided he would like to spend more time here than the two weeks time for each family; therefore, they want to expand.  Dana continues there is a true safety issue involved with the present camp; due to the size, you can literally sit on the toilet and reach out and touch the fuse box.  Further, they are not asking for anything different than what the other properties in the Tallwood development have received.

Larry asks Elwin if this is within 100’ of the lake.  Elwin states it is not; it is 106’.  Larry questions if the septic system is a common system.  Dana states it is, but each two cottages share a system and there is an agreement with the ball field for the leach field.  He continues they are not adding any bedrooms or bathrooms; they are just expanding the size of the current bedroom and bathroom.  Dana explains the ownership of the properties to the Board.

Terri asks if all the rest of the properties have been expanded.  Dana and his sisters stated that all of them have except this one that they are here for tonight.

Larry asks if only family members use the property, or is it rented out.  Dana states they have rented it to family friends in the past, but only a few times.

Larry asks what the setback is supposed to be.  Elwin states it is a 25’ setback.  Terri asks about the common land if the Board has to deal with that issue.   After brief discussion it is determined that is not an issue for the Board regarding the application.

Larry asks if there is any reason we would want to move this forward a little.  Elwin states no because of the water you could only move it 6’.

John asks how far the neighbors are from the wall.  Dana states the neighbors are about 3’ from the wall.

Terri asks if the shed is going to stay where it is.  Dana states they had planned to move it, however, Elwin informed them there was no reason that it had to be moved, so they have decided to leave it where it is.

Larry asks if the addition is going to be built on posts.  Dana states it is.

Terri asks if the variance requested is for 22’ reduction.  Larry states it is, but it has been there for 80 years.

Chairman Sawyer closes the evidentiary portion of the meeting.

Chairman Sawyer opens the deliberation portion of the meeting.

DELIBERATION AND DECISION

Larry asks the Board what they wish to do and states obviously, the Board has granted variances for expansion to other properties in the Tallwood development.  Elwin states that he believes variances were granted to all the other properties there except one, which built a second floor.  Terri asks if these properties are all seasonal properties.  Elwin informs all but one of the properties are seasonal use.

Larry asks if anyone has any objections to granting the variance.  It seems to be consistent with what this Board has done in the past.

Bob moves to grant the variance as requested to reduce the rear setback by 22’ from 25’ to 3’ to permit an addition to the property measuring 18’ x 16’.

Terri seconds.

Any discussion?  None.

All in favor?  4 yes – 0 no 

Larry moves to adjourn.

Terri seconds.

Any discussion?  None.

All in favor?  4 yes – 0 no

Meeting adjourned 9:15 p.m.
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