Zoning Board of Appeals

October 16, 2007

Central Fire Station

Members Present:  John Devereux, Robert Doucette, Terri Linnell, and Ed Wade

Members Absent:  Lawrence Sawyer, Chair

Staff Present:  Elwin Thorpe, CEO and Sandy Fredricks, Secretary

Applicants Present:  John Littlefield

Public Present:  See attached sign-in sheet

7:00 PM 

Ed Wade calls the Meeting of the Zoning Board of Appeals to order and introduces himself to those present and advises he is the Chair Pro Tem.

Agenda:

Acting Chairman Wade reads the following statement for the record:

General Information for Applicants and the Audience

1. Please recognize the chair for all questions or information.

2. Please introduce yourself before speaking.

3. All applicants will receive a written Notice of Decision within 7 days of this meeting.  Applicant has 45 days to appeal to Superior Court.

4. Applicants may stay for the Decisions but cannot in any way participate in this part of the meeting.

5. If the Decision is approved, the applicant will receive in the mail along with the Notice of Decision, a Certificate of Zoning Variance Approval.  You have 90 days to have this Certificate recorded at the Registry of Deeds.  If you do not meet the 90-day limit, the Decision is automatically void and you cannot appeal for one (1) year.

6. A permit secured by vote of the Zoning Board of Appeals under the provisions of this Ordinance shall expire if the work or change involved is not commenced within one (1) year of the date on which the appeal is granted, and if the work or change is not substantially completed within eighteen (18) months of the date on which such appeal is granted.

Bob moves to approve the September 18, 2007 Minutes as written.

Terri seconds.

Any discussion?  None.

All in favor?  4 yes – 0 no 

EVIDENTIARY

Application of John Littlefield, property known as Map 49, Lot 23 located at 340 Heath Road.  Request to rescind the Code Enforcement Officer’s order for removal of the mobile food trailer from property located at Thompson Lake Marina and allow a General Variance to permit the mobile food trailer on property located at Thompson Lake Marina.  This matter was tabled at the August 21st, 2007 meeting and will continue this evening.

Ed states that most appeals that the Board looks at have to do with dimensional or general variances, however, they are also charged with hearing appeals from decisions of the Code Enforcement Officer, and this is what we are dealing with this evening.  Ed asks John Littlefield to begin his presentation.

John Littlefield states he owns the Thompson Lake Marina and that he appreciates the Board taking time to review the information he has submitted.  He was asked by the Board at the August meeting to provide an exact location of the food trailer.  John explains that the telephone pole is 7’ closer to the road than the food trailer.  He continues that while he disagrees with much of the information submitted by Ray Frechette, he doesn’t want to debate the issue; but wants the facts to be clear.

John Littlefield continues that as he previously stated he met with Elwin in the Fall of 2005 to ask if was okay to construct a mobile food trailer to be used at the marina; and Elwin approved it at that time after discussing the matter with the Town’s attorney.  The trailer has been in place since that time.  In a letter dated September 5, 2007, the Town’s attorney verified her advice to the CEO was that a registered trailer would not be subject to structure setbacks and the only restriction would be that the mobile food trailer had to be located in an area where parking was lawfully established on the lot.

John Littlefield continues that the vehicle registration requirement was not transmitted to him and he would be happy to register the trailer now that he is aware of the requirement.  He continues that the food trailer will be moved by the end of October as it will be traveling to Bethel and be utilized at Sunday River.

Mr. Littlefield next informs the Board, as previously stated, everyone who was asked to sign the petition in support of the food trailer at the marina did so willing.  He asks the Board to allow the food trailer to return to Thompson Lake Marina for the summer 2008 season and each subsequent summer season with its removal at the end of each season.  He states he understands it would need to be removed seasonally.

Ed asks John Littlefield if this food trailer was a trailer when he purchased it.  John Littlefield explains it was a house trailer frame when he bought it, but they modified it some to suit the use.  It has the wheels on it; they only made it shorter.

Bob asks if it is registered at this time.  John Littlefield states it is not.

Ed asks John Littlefield about the storage tank issue.  John Littlefield states it is a 2000-gallon gasoline tank and that it is closer to the lake than the food trailer.  Ed next asks how long the Marina had been on the market prior to his purchasing it.  John Littlefield states he does not know.  Ed asks if the Marina had a snack bar when it was purchased?  John Littlefield states he has an advertisement showing they sold some things that he is still selling now.  Ed asks if there was a food building.  John Littlefield states they were selling frozen pizza and ice cream novelties, but he changed it to fresh pizza and ice cream.

Ed states that Ray Frechette has handed out additional information to the Board this evening and asks Mr. Frechette to present his side of this issue.

Philip Isaacson addresses the Board stating he is the attorney for Raymond Frechette and that Mr. Frechette is also present.  He begins by stating he feels the measurements are important for the record and would like to ask

Mr. Littlefield for some specifications.  Phil first asks what the size of the building is and what the setback to the trailer is.  John Littlefield states the setback to the back of the trailer is about a 29’ from the road centerline and the trailer is 10’ wide by 24’ long.  His next question, how high is the building?  Reply – 8-1/2 to 9’ at the peak.  Phil next asks how high is the building when you add the height of the trailer to it?  John Littlefield states the trailer is 18” to 2’, but his best guess is 18”.  The next question is what the length of the tongue is on the trailer; John Littlefield replies it about 3’. 

Phil continues to ask what the distance is from the side of the food trailer to the gasoline storage tank?  John Littlefield states it is about 11’ or 12’ and he can give an accurate measurement at another time.  John Littlefield states that if it is going into the record then he prefers not to answer, as they are estimates.  The trailer is 10’ x 24’; the 9’ to the top is an estimate.  Phil Isaacson asks what Mr. Littlefield feels the distance to the eves from the front would be?  John Littlefield states he believes it to be around 6’ 6”.

Phil asks that Mr. Littlefield’s drawing of August 31st, 2007 be included as part of the record.  This drawing is attached hereto and incorporated by reference.

Ray Frechette addresses the Board stating that there is a lot being asked of the Board this evening.  He continue, you are being asked to adjust the zoning in one small spot on the map as well as eliminate quite a few codes that apply to the location and, additionally, to change some of the regulations from the State Fire Marshall.    Ray continues by reading from his hand-out dated October 15th, 2007, attached hereto and incorporated by reference, without its enclosures which are on file in the Casco Town Office.

Additionally, Ray states that the mobility is at issue as well as the fact that there should be sanitary facilities for employees and patrons.  Further, there is a large rack of propane tanks, which present a danger.  He continues, according to the DEP the trailer can only be in its location for seven months in a calendar year; this trailer has been there for two years.  Ray continues that those who live there in the residential area need some protection and some have even had to make signs stating “NO PARKING” to keep patrons from parking such as to block the residents’ driveways or even parking on their lawns.  Ed asks John Littlefield if the gas storage indicated on the drawing is gasoline or propane.  John Littlefield states they have both on-site.

John Littlefield states that Mr. Frechette has stated that the gas smell from the Marina is so strong at times that he has to close his windows, yet they don’t smell it at the Marina.  Further, tonight is the first the propane has been discussed.  Ed states that gas tanks have to be a certain distance from buildings.  John Littlefield states it is a double-walled tank.  Ray states that the gasoline odor is not an everyday thing, but it is evident when they fill the storage tank.

Ed states he is not quite satisfied that the vehicular traffic is a concern as the patrons are coming in by boat.  Ray states it is a new commercial expansion in a residential zone and the parking requirements are straight from the Code.

John Littlefield states he has provided some parking for transient vehicles not just those coming into the marina to utilize the boating facilities.  The picnic tables that are provided are not only for those patronizing the food trailer as some of their slip customers bring a lunch and use the tables and some of the fishermen use the tables and they don’t buy a thing.

Phil states that there are legal issues involved here.  First, the request for a variance is in Limited Residential Recreational zones, which all agree on.   Further, it is agreed this is already a non-conforming use and if the Board grants the variance, you are allowing a non-conforming use on top of an existing non-conforming use.   He continues, in a perfect world, everyone would comply with an established Zoning Ordinance, but you have existing uses that are allowed to continue; however, non-conforming uses should not be allowed to expand.  The courts have done all they can to try to extinguish all non-conforming uses and to add this non-conforming use on top of the existing non-conforming use would be a direct violation of the spirit of zoning.

Phil addresses the issue of undue hardship, which per State statute, has to be proven.  Mr. Littlefield cannot prove undue hardship nor can he meet the hardship criteria that the property cannot yield a reasonable return.  Further, Mr. Littlefield cannot show that the hardship, if it existed, was not created by his own actions.

Phil next address the issue of why we are all here and that is because Mr. Littlefield has been found in violation of the setback as you are not suppose to have a structure within 100’ from the high-water line.  He continued, the face of the building to the lake is 11’ or 12’ from the water, but it doesn’t matter which it is, he is clearly in violation.  John Littlefield states it is a temporary structure.  Phil states it does not matter, as the ordinance does not provide for a temporary structure.  Further, registering a vehicle does not change it; it is not allowed within 100’ of the water; they are not permitted in the zone on a permanent or temporary basis.

Phil states that this has doors, windows, walls, water and electric that is what makes it a structure; moving it or not does not change that it is a structure and in violation of the setback requirements.  This Board cannot amend the Zoning Ordinance; this Board is here to enforce the Ordinance.

Phil continues to address the Board stating if you allow John Littlefield to return the trailer when the winter activities are over at Sunday River, you would be allowing something that is prohibited.  The Ordinance is to be administered uniformly across the Town and you cannot administer it to accommodate a neighbor; what should have been done from the beginning was when Mr. Littlefield came to the Code Enforcement Officer, he should have been told he could not do it.

Ed states, being a bit facetious, if walks like a duck and quacks like a duck, it must be a duck, seems to be that if it has walls, doors, windows etc. also makes a travel trailer not just a home and a travel trailer is not a home.  He continues we have a section in the ordinance that addresses a trailer that can be used as a seasonal dwelling and can be parked on a property for three months or so.  Ed further states the zoning ordinance allows up to 30% expansion in shoreland zones and that it could be applied in this case.  Elwin states he understands what Ed is saying, however, this is a new structure not an expansion of an existing structure.  Ed asks if he could forget about the trailer and expand one of his buildings?  Elwin states that with a variance they could, but it wouldn’t work here because they don’t meet the setbacks.  Phil asks Ed to explain about the seasonal trailer again and where it is in the ordinance.  Elwin explains that applies to someone’s own residential property or in a campground.

John Littlefield states that Mr. Isaacson has made several arguments; unfortunately, not talking about what we are here to talk about and that is an appeal of the decision of the CEO.  Mr. Isaacson provided his opinion on the legalities, but the Town’s attorney provided an opinion also.

Rick Cavers states he helps John at the marina and he has lived on the lake for 40 or more years in Otisfield and coming to Thompson Lake Marina long before John Littlefield owned it.  He continues that you always have to expand in services to stay viable and that it is Ray Frechette’s goal to make the Marina unviable.  Further, this Board does have the authority to allow this to continue on the property.

Anne Miller states she has seen the expansion of the Marina over the years and personally feels it has expanded and expanded to the point there is no room for anything else.  Mr. Littlefield purchased the Marina knowing full well it could not expand and as a resident she objects to the business expanding.

John Devereux states we have had some new information introduced this evening; however, we are mostly rehashing the issues of the August meeting.

Terri states she agrees, we have had a few new issues put before us, but we are just going over the same things again and again.

Ed states we have gotten off the path of the reason we are here and it is time to get back on track.  We are here to make a determination of an Administrative Appeal on the decision of the CEO.  The Board has to determine if the CEO and the applicant have both acted in good faith.  Phil states this is bringing in a whole other area of the law, equitable estoppel, which is nothing this Board can apply.  A Court can only apply equitable estoppel.  This Board has to administer the ordinance.

Ed asks Elwin what his position is at this time.  Elwin states the reason the letter was written to John Littlefield was that he had told John that the trailer had to be a licensed vehicle and would have to be moved in the winter.  John Littlefield disagrees.  Ray states it hasn’t been moved since it was put there in 2005.  It is a commercial use in a residential zone.  Ray continues that he has gone to Elwin at times to do things on his property and was told he could not do them, so he didn’t do them.  He states that Elwin was misled about this project.  He continues, the CEO has to oversee many things and he is entitled to make a mistake.

Ray asks Elwin for his estimate of how far his (Ray’s) property is from the gasoline tank.  Elwin states his estimate is about 300’.  Ray continues that while the gas tank may have been there forever, this is the first time there is a cooking source near it.  Further, Ray states, when Mr. Littlefield bought the Marina he was aware that the Leonards had just signed an agreement not allowing any expansion.

John Littlefield states, to add to his recollection of his conversation with Elwin, the last thing he wanted to do was put money into this structure; so he went to Elwin who informed he wanted to talk with the Town’s attorney.  When he was given permission from Elwin to continue with the project, he did not know that moving the trailer every winter was a requirement and didn’t consider it a problem as he planned to move it as that area was used as dock storage.  He later found another location to store the docks and didn’t move the trailer.  He continues that he relied on Elwin that this was a legal use until

Mr. Frechette complained.  John states that Ray had Town Officials come and measure from the center of the road and he feels this is persecution.

Ed closes the evidentiary portion of the meeting at 8:40 p.m.

DELIBERATION AND DECISION

Terri states we are here to decide if Elwin’s decision to have the trailer removed is to be upheld or reversed.  She continues that she feels that the idea of what Elwin was told and what he approved then what happened was different; Elwin had every right to tell them to remove the building.

Bob states he feels the same as Terri.  Elwin and the Town’s attorney believed the trailer would be a registered vehicle and it is not.  Elwin was correct in telling them to remove it.

John Devereux states he agrees with both Terri and Bob and he supports Elwin’s decision.

John Devereux moves that the Board does not grant the application and supports our Code Enforcement Officer to ask John Littlefield to remove the trailer.

Bob seconds.

Any discussion?  None.

All in favor?  4 yes – 0 no 

Terri moves to adjourn.

Ed seconds.

Any discussion?  None.

All in favor?  4 yes – 0 no

Meeting adjourned 8:55 p.m.
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